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When combining the benefits of 
each of the aforementioned strate- 
gies, the total amount of wealth 
transferred can be significant (as 
demonstrated in Table 3). 


Conclusion 


As one can see, a significant 
amount of wealth can be shifted to 
future generations by transferring 
assets to a grantor trust. However, 
in order for this strategy to work, 
the grantor must be willing to as- 
sume a certain degree of risk and 
be willing to continue to pay the 
income taxes for the grantor trust 
for a considerable time period. Al- 
though the grantor’s payment of 
income taxes on his/her trust’s 
income without paying any gift 
tax on the transfer can be seen as a 
blessing, the continuous payment 
of taxes over time could become a 
curse if the grantor does not have 
sufficient wherewithal to pay the 
taxes on account of the trust’s tax 
liability. 

In my next column, we will ex- 
amine the drawbacks of grantor 
trusts and the key differences be- 
tween GRATs and intentionally 
defective grantor trusts (IDGTs) 


ENDNOTES 
Rev. Rul. 2004-64, IRB 2004-27, 7. 


Fortunately, retaining a power that makes 
the grantor the owner of the trust does 
not necessarily cause the grantor to re- 
tain ownership of the assets for estate tax 
purposes as well. Although some powers 
(like a Code Sec. 676 power to revoke 
the trust) would cause the grantor to be 
treated as the owner for both purposes, 
others (like a Code Sec. 675(4)(C) power 
to reacquire trust corpus) would make 
the grantor the owner of the trust only 
tor income tax purposes. 


See Rev. Rul. 85-13, 1985-1 CB 184. 


Corporate Tax Watch 


continued from page 10 


of the larger transaction.” In Ex- 
ample 7, the merger of corporation 
T into S in exchange for P stock 1s 
followed by the reincorporation of P 
in another state. Immediately there- 
after, P redeems all of the stock of 
A, the former sole shareholder of T, 
in exchange for cash. The Example 
concludes that the steps prior to 
and following the reincorporation 
of P do not cause the reorganiza- 
tion to fail to qualify under Code 
Sec. 368(a)(1)(F). Furthermore, the 
reincorporation of P and its qual- 
fication as a Code Sec. 368(a)(1)(F) 
reorganization “does not alter the 
tax treatment of the merger of T 
into S. Because the P shares received 
by A 1n respect of the T shares are 
redeemed for cash pursuant to the 
plan, the merger of T into S does 
not satisfy the continuity of interest 
requirement and does not qualify as 
a reorganization under Code Sec. 


368(a)(1)(A).” 
Effective Date 


The proposed regulations apply to 
transactions occurring on or after 
the final regulations are published 
in the Federal Register. 


Summary 


The proposed regulations are 
extremely helpful in clarifying 
the IRS’s position with respect 
to the application of continu- 
ity of shareholder interest and 
COBE to Code Sec. 368(a)(1)(F) 
reorganizations. After many years 
of confusion as to the applica- 
tion of both requirements, the 
proposed regulations explicitly 
state that neither continuity of 
shareholder interest nor COBE 


Foreign Trusts—Continuing Uses (APPAC). Charles M. Bruce, Lewis 
D. Solomon and Lewis J. Saret. Sept. p. 13. 


are requirements for Code Sec. 
368(a)(1)(F) reorganizations. 
Although taking such require- 
ments off the table, the proposed 
regulations provide four new re- 
quirements that must be satisfied 
for a reorganization to qualify, 
imposing regulatory constraints 
to qualification under Code Sec. 
368(a)(1)(F) and implementing 
an actual or deemed transfer of 
assets approach in all such re- 
organizations. Furthermore, the 
proposed regulations reiterate the 
IRS's historical ruling position with 
respect to the interaction of the step 
transaction doctrine and Code Sec. 
368(a)(1)(F) reorganizations. Hence, 
the guidance provided in the pro- 
posed regulations will be very 
useful when issued in final form. 


ENDNOTES 


All views expressed in this article are 
those of the author and not necessarily 
those of Ernst & Young LLP or any other 
person. 

All references to “Code Sec.,” “88” or 
“8” are to the Internal Revenue Code of 
1986, as amended, and the regulations 
thereunder, unless otherwise stated. 

For example, in LTR 8740046 (July 9, 
1987), the IRS ruled that the conversion 
of a subsidiary from a national banking 
association to a state banking associa- 
tion that included a name change was a 
Code Sec. 368(a)(1)(F) reorganization. 
It a reorganization qualities under Code 
Sec. 368(a)(1)(F) and another reorgani- 
zation statute, the IRS is of the view that 
Code Sec. 368(a)(1)(F) applies; see, 
for example, Rev. Rul. 57-276, 1957-1 
CB 126, and Rev. Rul. 58-422, 1958-2 
CB 145 (state law merger qualities as 
a Code Sec. 368(a)(1)(F) reorganiza- 
tion if there is an overlap between 
Code Sec. 368(a)(1)(A) and Code Sec. 
368(a)(1)(F)). 

See, for example, Rev. Rul. 57-276, 
wherein the assets and liabilities of the 
target corporation are transterred to a 
new corporation; Rev. Rul. 58-422; Rev. 
Rul. 87-27, 1987-1 CB 134, wherein the 
IRS ruled that the contribution of stock of 
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